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Report for Key/
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1. Describe the issue under consideration

1.1 On 14 February 2017, the Council’s Cabinet approved a report noting the
progress on the procurement of a partner with which to establish the proposed
Haringey Development Vehicle ((HDV); recommending Lendlease as the
preferred bidder as a result of that process; and describing the process to be
followed following the agreement of a preferred bidder.

1.2  Following two call-ins of that decision made in accordance with Council
procedures, this report provides further information to support the Overview and
Scrutiny Committee’s consideration of the issues raised in the call-ins.

2. Cabinet Member Introduction (Councillor Alan Strickland, Cabinet
member for Housing, Regeneration & Planning)

2.1 My introduction to the original report considered by Cabinet on 14 February set
out the case as | see it for that decision. This report deals with the specific
points raised in the call-in, and I have nothing to add beyond my strong
conviction that nothing raised in the call-in or set out in this report changes my
view that the decision taken on 14 February was both a sound one, and the
right one.

3. Recommendations

3.1 It is recommended that the Committee take into account the information in this
report when considering its decision on this matter.

4. Background information

The decision and the call-ins

4.1  On 14 February 2017, Cabinet approved the recommendations set out in a
report entitled ‘Haringey Development Vehicle — Appointment of Preferred
Bidder’. The decision and the report are available on the Council’s website, at
the link given in section 11 below.
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4.2  Following the issuing of the draft minutes for the Cabinet meeting, two separate
call-ins of that decision were received and validated, in line with agreed Council
procedures. Accordingly, the matter is now to be considered by the Overview
and Scrutiny Committee.

4.3  Sections 5 and 6 of this report describe and respond to each of the reasons
given for the call-ins, and to the variations of action proposed.

5. Call-in 1 (Councillor Bob Hare)

Reasons for call-in

5.1 “We are concerned by the choice of Lendlease as the preferred bidder for
the HDV for the following reasons:”

(a) “The recent Heygate Estate renewal by Lendlease in Southwark, has in
our view, not led to good outcomes for local residents or the council. A
large council estate was replaced with many homes for sale and only a
small number of social homes on site.”

As discussed in the 14 February Cabinet meeting, the approach to replacement
of social rented homes at the site of the former Heygate estate (now known as
Elephant Park) was agreed between Southwark Council and Lendlease in line
with the terms of Southwark Council’s procurement specification. Elephant
Park is one part of Southwark Council’s wider provision of affordable housing
across the Elephant & Castle opportunity area.

Given these locally specific circumstances, and the fundamentally different
structure of the relationship between Haringey Council and Lendlease under the
proposed HDV compared to the arrangement in Southwark, the issue of
reprovided homes at the former Heygate estate has no bearing on the current
evaluation and award of preferred bidder status.

5.2 (b) “Lendlease have been sued by unions for blacklisting construction
workers.”

As discussed in the 14 February Cabinet meeting, this issue relates to the
historical activity of a company subsequently acquired by Lendlease. This is
addressed by Lendlease on its website at:

http://www.lendlease.com/uk/expertise/what-we-do/construction/

This matter has no bearing on the current contractual relationships of
Lendlease and its employees, or on the current evaluation and award of
preferred bidder status.

5.3 (c) “Lendlease has admitted it overbilled clients for more than a decade
and has agreed to pay $56 million in fines and restitution in the United
States of America.”
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http://www.lendlease.com/uk/expertise/what-we-do/construction/

This matter relates to historical practices of a US construction subsidiary of
Lendlease, whereby guaranteed overtime hours for the best site foremen were
charged to its clients. The charge was then paid out to the relevant foremen,
and not retained by the subsidiary. Lendlease Corporation Ltd and the senior
management of Lendlease Americas co-operated fully with the investigation by
the US Attorney’s office and undertook numerous remedial actions. In 2012,
the subsidiary entered into a Deferred Prosecution Agreement (whereby a
prosecutor agrees to suspend prosecution in exchange for a defendant
agreeing to fulfil certain requirements) and all charges were dismissed in May
2014.

This matter has no bearing on the current evaluation and award of preferred
bidder status.

5.4 “We are concerned by the particulars of the HDV and the agreement with
Lendlease as mentioned in the public Cabinet report:

(a) We are concerned that the commitment to affordable and social
housing is weak.”

The Council’s strong commitment to affordable housing is clearly set out in
published policy and delivery documents that inform the Council’s work on
housing and regeneration including:

e the Corporate Plan (Priority 5, Objective 1):

“We will build more council-owned homes, alongside housing
association/registered provider homes — including those for social/affordable
rent and low cost home ownership”

“We will deliver more shared ownership housing and support low and middle
income residents to get on the housing ladder.”

e the Housing Strateqy (Section 5, Objective 1: Achieve a step change in the
number of new homes built)

“Our priorities are to...increase the supply of affordable homes for rent and
for home ownership”

“On a site by site basis we will seek the maximum reasonable proportion of
affordable housing on all sites with a capacity of ten or more homes.”

e The Local Plan (Strategic Policies DPD, SP2 Housing)
“Provision and access to high quality and affordable housing is a key
priority.”

“The Council will seek to ensure that everyone has the opportunity to live in
a decent home at a price they can afford and in a community where they
want to live”
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These core policy documents were fundamental to the procurement of a partner
in the HDV, and all bidders were clear about the role of the HDV in delivering
the Council’s priorities in this area. This has been considered in the evaluation
of the bids. The delivery of more and better affordable housing is a core driver
of the Council’s proposal to create the HDV.

Given that there are not yet any specific proposals or agreed business plans for
schemes to be taken forward by the HDV, and without any more detailed
information on which elements of the HDV proposals are considered ‘weak’ in
this area, it is not possible to respond in greater detail on this point.

55 “(b) We are concerned that there is no guarantee that council tenants and
leaseholders will have the same rights they currently have or will be
offered a similar home in the same area. In our view ‘aim’ and ‘seek’ to
provide protections are not sufficient assurances.”

The Council’s Estate Renewal Rehousing and Payments Policy states (at
paragraph 7.2) that “The Council will aim to offer secure tenants the option of
returning to a new home on their estate where possible if they choose to do so.”
This policy was the subject of public consultation before its adoption by Cabinet
in July 2016.

This policy covers all estate renewal projects, however they are delivered. For
the projects proposed to be delivered by the Haringey Development Vehicle,
including at Northumberland Park, the Council leadership has made a clear
commitment to go further and offer a guarantee of return to every resident that
wants it.

Each estate renewal project is unique so detailed work has to be done before
the precise options for residents can be set out. This includes understanding
the circumstances and wishes of each individual household and how they
match up with the new homes being built and the timetable for

development. Only then is it possible to determine how best to accommodate
every family that wants to stay in the area. But that doesn’t change the overall
commitment. The Council has already been able to make such a guarantee on
other estates in the borough, such as the High Road West development in
North Tottenham.

Any estate renewal project will be of concern to people directly affected, which
is why there will be extensive consultation with all residents and businesses
(including statutory consultation with secure tenants) to ensure both that they
help shape the plans and that they understand their rights and options.

Haringey



5.6

5.7

5.8

“(c) We are concerned that council tenants, leaseholders, local
businesses and residents in general, have not been consulted on the
proposal to form the HDV and the consequences it will have for these
groups.”

As set out in the Cabinet response to the Housing & Regeneration Scrutiny
Panel’s view of HDV governance, also agreed at Cabinet on 14 February 2017
(in the response to recommendation 2(c)) “existing residents will be heavily
involved in shaping and responding to the redevelopment proposals for each
site. In respect of Council secure tenants, statutory consultation under the
Housing Act 1985 will be carried out with tenants as appropriate in future.
Existing residents and tenants in the commercial portfolio have been kept
informed about the HDV proposals as they have emerged.”

Wider stakeholders will also have ample opportunity to engage in these
proposals.

“(d) We are concerned that the construction exclusivity clause that will
see a percentage of construction contracts going to Lendlease’s
construction arm may not represent the best value for money.”

Construction exclusivity clauses in an agreement of this sort are not unusual. It
is also worth noting that there will likely be times when the commitment of a
known construction company to prioritise the work of the HDV will be an
advantage.

However, it is accepted that such an approach could — managed badly — risk
poor value for money for the HDV as developer, and therefore for the Council
given its 50% stake in the HDV. On that basis, the Council has been clear that
such an approach can only be agreed if sufficient safeguards are in place which
guarantee value for money.

The principles around such safeguard requirements are already agreed with the
preferred bidder. These terms will be further clarified and specified during the
preferred bidder stage. The Council cannot reach a determination on whether
the necessary safeguards are fully in place until the Council’s discussions with
the preferred bidder are concluded at the end of the preferred bidder period,
and the final agreements are proposed to Cabinet, as expected in summer
2017. Therefore, a detailed response on how value for money will be satisfied
is not yet available.

“(e) There are several instances in the Cabinet report where it is
suggested Lendlease may charge for their expertise, management etc. We
understood that one of the reasons for the HDV was to save the council
money and avoid paying for such expertise.”

It has never been suggested that the HDV could be a mechanism whereby the
Council could avoid contributing to the costs of development. As set out in
paragraph 6.18 of the 14 February Cabinet report, the joint venture model gives
an ‘opportunity for reduced costs’ in that development costs are shared with the
private partner. The model proposed by the Council to all prospective bidders
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5.9

5.10

5.11

always envisaged that normal costs of development and asset management
would be payable by the HDV; the existence of these fees was not unique to
the Lendlease proposal. These costs would be payable in any of the
development options considered in the November 2015 Cabinet report.

“(f) We believe that overall, the risk of the proposed actions, outweigh the
suggested benefits.”

As set out in the Cabinet response to the Housing & Regeneration Scrutiny
Panel’s view of HDV governance, the lengthy procurement and negotiation
process which has led to the recommendation of a preferred bidder has
included the development of detailed legal agreements where the Council’s
principal preoccupation has been to manage its exposure to risks associated
with the HDV, whether those be financial risks, reputational risks or risks that
jeopardise the achievement of key HDV outcomes. The risks of not securing
growth on council land — of inadequate housing and economic opportunity for
Haringey residents, and of unsustainable council finances — have also been a
major consideration in the decision to proceed with the HDV proposals.

It is also worth noting that, in pursuing the joint venture approach, the Council
has deliberately chosen a model which shares the development risk with a
partner, and in particular a partner that brings expertise and resources that can
contribute to the management of that risk.

Without more detail on the specific risks that are of concern, it is not possible to
respond in greater detail on this point.

Variation of action proposed

“To refer this matter to Full Council for consideration as recommended by
the Scrutiny Committee, with the proposal to not choose Lendlease as a
preferred bidder and to stop the HDV being formed.”

The decision taken by Cabinet on 14 February does not entail the formation of

the HDV, nor does it commit the Council to form the HDV. The formation of the
HDV will be the subject of a separate recommendation to Cabinet, expected in

summer 2017.

The decision on the appointment of the preferred partner is for the executive
(i.e. Cabinet) only to make. Paragraphs 5.2 — 5.4 of the 14 February Cabinet
report set out the Council’s options in considering a recommendation for
preferred bidder, and the implications of those options.

It is not considered necessary, appropriate or proportionate based on the
evidence supporting this call-in to not appoint a preferred bidder.

“We do not believe the HDV should proceed; there are clearly other ways
to deliver regeneration and build new council and affordable homes.
Some of these options are laid out in the Cabinet report.”

The report considered by Cabinet on 14 February clearly sets out (in paragraph
6.16) why the other possible options for delivering the Council’s objectives were
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rejected in favour of the joint venture model. The consideration of that analysis,
and the decision to pursue this option, was made by Cabinet in November
2015, and is not the subject of this call-in.

6. Call-in 2 (Councillor Stuart MacNamara)

6.1  This call-in refers to the report of the Housing and Regeneration Scrutiny Panel
on the governance of the proposed Haringey Development Vehicle. Cabinet
agreed a detailed response to the report at its meeting on 14 February, at the
same meeting as the decision which is the subject of this call-in. Where
appropriate, this report refers back to that response.

6.2  Of the issues set out below, the call-in highlights four as being “the most
significant”. They are:

e “The potential breach of the Council’s Public Sector Equality Duty.”
(addressed in paragraph 6.11 below)

e “The potential legal risks of the decision being challenged in the High Court.”
(paragraph 6.19)

e “The construction exclusivity clause proposed for the preferred bidder
possibly representing a conflict of interest.” (paragraph 6.17)

e “The legal question of whether a varying of the terms of the partnership to
reflect recent commitments which are beyond those set out in the original
agreed procurement process requires a re-opening of the procurement
process itself.” (paragraph 6.18)

Reasons for call-in

6.3 The Cabinet is proceeding despite “Not having consulted fully,
transparently or properly with affected tenants, leaseholders and
businesses regarding the crucial and specific details regarding transfer of
the land where they reside; or, relating to businesses not having regard to
the impact of choices they face concerning the business which they
lease, rent or have on license.”

This issue was also raised in the other call-in, and is addressed in paragraph
5.6 above.

6.4 The Cabinet is proceeding despite “There being a lack of transparency in
newsletters and communications issued by the Council to tenants and
leaseholders, on the named estates, regarding what exactly ‘estate
renewal’ and/or ‘regeneration’ in this context could mean for their current
homes.”

All residents on the estates named in the November 2015 cabinet report have
been engaged over a period of many months in the possibility of, and options
for, estate renewal that could affect their homes. This has included formal
consultation on the Local Plan Site Allocations DPD and (where relevant) the
Tottenham Area Action Plan, as well as estate-specific engagement through
meetings and other means.
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6.5

6.6

6.7

The Cabinet is proceeding despite “A lack of clarity and consistency
regarding the verifiably deliverable security of tenure and conditions on
which tenants will be able to return to their homes. This is evidenced by
the clear commitments in para 2.4 of the report - ‘to do our utmost to
rehouse council tenants in the area where they currently live and on
similar terms’. This contrasts with guarantees and commitments
regarding security of tenure and rent levels which have been made
elsewhere, including the minuted response to Clir Bevan’s question
regarding Council tenants’ rents on HDV property. These minutes make
clear the Cabinet position that there was a ‘Clear commitment to Council
tenants on rent rates, ensuring the rents on the new estates match rents

7

for equivalent Council homes’.

The issue of a right to return, and the issue of commitments made in the
Council’s general policy as opposed to specifically for the HDV, was also raised
in the other call-in, and is addressed in paragraph 5.5 above.

A clear commitment has been made that any existing Council tenant that moves
into a new home built by the HDV (or a new Council home) will be offered a
new tenancy which will be as close as possible to the existing tenancy (with the
exception of right to buy) and on a council level social rent.

The Cabinet is proceeding despite the fact that “The above assurances,
although demonstrating the utmost good intentions, nevertheless from
the viewpoints of tenants, do not constitute a legally binding guarantee;
nor do they reflect either the Council’s own Estate Renewal, Rehousing
and Payments Policy para 7.30, or the agreed terms within the
procurement process to which the appointment of a development partner
will be subject.”

The issue of commitments made in the Council’s general policy as opposed to
specifically for the HDV was also raised in the other call-in, and is addressed in
paragraph 5.5 above.

The procurement process has not concluded, and the contractual terms are not
finalised. Until then it is not possible to say whether the procurement process
has appropriately addressed the assurances on these matters.

The Council’s commitments to tenants are clear, and appropriate for this stage
of the estate renewal process for the estates potentially affected by the HDV.
The Council (and in due course the HDV) will continue to reinforce them, and
define how they will be delivered in each case, as those processes continue.

The Cabinet is proceeding “Despite assurance being given verbally that
there will be no loss of equivalent council housing, i.e. that the new
estates will contain at I[e]ast an equivalent equal number of council
homes at target rents and secure tenancies, there is no written and legally
enforceable guarantee of this.”

There has been no commitment that the new estates will contain at least an
equivalent number of Council homes. It is not and never has been expected
that replacement homes built by the HDV will be owned by the Council.
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6.8

6.9

6.10

The Council’'s Housing Strategy states (at section 5.4 ‘Promoting Estate
Renewal’) that: “We recognise that not all our estates will be viable for like for
like replacement in terms of the number of social homes. We will aim to ensure
that there is no net loss of affordable habitable rooms”.

The Cabinet is proceeding despite “Having no completed and detailed risk
assessment which sets out the liabilities and benefits of such a venture in
a clear and transparent way for councillors, in order for them to make an
informed decision, and so Haringey residents have assurance that their
elected councillors have fully considered impact and risks.”

The issue of risk was also raised in the other call-in, and is addressed in
paragraph 5.9 above.

A commitment was made at Cabinet on 14 February that a detailed account of
the risks to the Council, and the way they are being managed, will be published
ahead of any final decision to establish the HDV.

The Cabinet is proceeding despite “Not having conducted a full and
complete due diligence regarding the companies bidding to become the
preferred bidder, including their record with regard to trade union
activities, blacklisting of certain workers, previous contracts and legal
disputes regarding public sector contracts.”

These elements of Lendlease’s record, and their relevance to the current
procurement process, were also raised in the other call-in, and are addressed in
paragraphs 5.2 and 5.3 above. Without any detail on other specific issues
relating to Lendlease or other bidders which should have been considered
during the procurement process, it is not possible to respond further on this
point.

As part of the procurement process, all bidders go through a pre-qualification
process which includes disclosure of any relevant past convictions or violations.
The Procurement Regulations clearly state what can be considered in relation
to exclusion of suppliers. The project team, in consultation with the Head of
Procurement, found no reason to exclude any of the bidders for any such
convictions or violations.

The Cabinet is proceeding despite “Issues being identified regarding the
preferred bidder’s company structures and tax arrangements which
should form part of any due diligence.”

The Procurement Regulations are very clear in relation to what can be
considered when excluding bidders from procurement. A company’s structure
or tax arrangements are not in themselves sufficient reason not to award a
contract. This procurement process undertook due diligence in relation to the
company structures and found no valid reason that would prevent the Council
entering into an agreement with the Preferred Bidder. Provided a company is
not in breach of its legal obligations in relation to its tax affairs, there are no
grounds to exclude a bidder.
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Without further clarity on the nature of the issues identified, it is not possible to
respond further on this point.

6.11 The Cabinet is proceeding despite “Not having conducted detailed and
specific Equality Impact Assessments (EQIAS) of the impact this decision
will have on key groups such as black and minority ethnic individuals and
families; older people; lone parents; people with physical and or mental ill
health and other vulnerable groups, despite already having publicly
named particular sites, land and assets to be transferred in Category 1,
and potential assets to be transferred in Category 2. The official
paperwork refers to EQIAs being done when sites are identified, yet, as
evidenced from the Council’s own documentation, they have been named
already. This may be in contravention of the Public Sector Equality Duty
to which all local authorities are subject.”

As noted in the report considered by Cabinet on 14 February, an Equality
Impact Assessment was considered by Cabinet as part of its in-principle
decision to proceed with a joint venture development vehicle in November
2015, and was considered satisfactory by Cabinet for the purposes of that
decision.

The decision in question here — to proceed to the next stage of the procurement
process — does not entail any decision on the transfer of sites or the work the
HDV would do on such sites. As set out in the 14 February Cabinet report, this
decision does not require an Equality Impact Assessment.

Equality Impact Assessments relating to the business plans for the first phase
of sites proposed for transfer will be presented alongside those business plans,
at the same time as the decision to establish the HDV.

6.12 The Cabinet is proceeding despite the fact that “Case law indicates that
these assessments should be done before decisions are made, and that a
written record is useful for demonstrating compliance, as per the Equality
and Human Rights Commission guidance.”

Building on the Equality Impact Assessment prepared to support the November
2015 Cabinet decision, Equality Impact Assessments will be prepared and
refined at the necessary stages in the development of the business plans in
order that they appropriately inform their development and finalisation. This is
not relevant to the decision to appoint a preferred bidder.

6.13 The Cabinet is proceeding despite the fact that Cabinet is “Relying on a
business case some eighteen months out of date which has no reference
to the potential impact of Brexit on the economy, or other current
economic indicators, and which appears to minimise the risks of the
overarching joint venture recommended as the way forward when
compared to the risks highlighted for the other five (rejected) options.”

As set out in the Cabinet response to the Housing & Regeneration Scrutiny
Panel’s view of HDV governance, it is true that the referendum result has
prompted a degree of economic and political uncertainty which was not present
when the 2015 Business Case was approved. However, it is not considered
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that this uncertainty fundamentally changes either the long-term demand for
homes and jobs which underpins the case for development on Council land, nor
the fundamentals of the property market which underpin the financial case for
setting up the HDV; this latter point is borne out by the unwavering interest of
the shortlisted bidders in the HDV in the wake of the referendum. Over the
lifetime of the proposed HDV — expected to be at least 15-20 years — it would
always have been the case that the property market would experience ups and
downs; a long-term investment like that proposed by the HDV is particularly
well-designed to withstand such cyclical movements, including by making
adjustments to its business plans in order to adjust the phasing and mix of
housing in response to market conditions.

6.14 The Cabinet is proceeding despite “Selecting a preferred bidder about
which very clear and evidenced concerns have been raised including their
development of the Heygate Estate in Southwark, with a huge loss of
social homes and very poor outcomes for tenants and leaseholders, as
well as the recent legal case brought against the developer by the District
Attorney in New York City.”

These elements of Lendlease’s record, and their relevance to the current
procurement process, were also raised in the other call-in, and are addressed in
paragraphs 5.1and 5.3 above.

6.15 The Cabinet is proceeding despite “Providing no verifiable evidence that
this private partnership would achieve the regeneration outcomes or
indeed generate income/profit for the council. The Cabinet report asserts
that this will be the case — para 4. 7 of the report provides an example of
this , stating ‘the Council accepts a degree of risk in that it will commit its
commercial portfolio to the vehicle, and will (subject to the satisfaction of
relevant pre-conditions) also commit other property, as its equity stake in
the vehicle. It has also to bear the costs of the procurement and
establishment of the vehicle, and a share of development risk. However,
in return, the contribution to its Corporate Plan objectives, including high
guality new jobs, new homes, including affordable homes, and economic
and social benefits, would be at a scale and pace that would otherwise be
unachievable. The Council will also receive a financial return, principally
through a share of profits, that it can reinvest in the fulfilment of its wider
strategic aims as set out in the Corporate Plan’. There is no verifiable
evidence to back up these claims, although there is written evidence from
other authorities that in fact, similar partnerships have been dissolved,
with significant losses to the public purse. In addition, accounts filed at
Companies House from such joint ventures disclose losses to local
authorities.”

The Business Case considered and approved by Cabinet in November 2015
sets out in some detail how the joint venture model proposed could deliver the
Council’s stated objectives, in ways that other potential options could not (or not
as well). It also set out some of the important elements of such a model that
would need to be secured in any work by Haringey to establish one.

While it is the case that some joint ventures established by local authorities
have been less successful than hoped, with long-term impacts on the
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6.16

6.17

6.18

authorities in question in some cases, this is down to the specific objectives,
business plans and management of those joint ventures rather than to the joint
venture structure itself. As noted in the November 2015 Business Case, there
are several local authority joint ventures — including some with similar objectives
to those proposed for the HDV — which have a successful record.

The Cabinet is proceeding despite “Opacity regarding the equity which
the Haringey Development Vehicle partner would be providing to match
the Council’s transfer of assets. In response to clear questions about this,
the Cabinet minutes record that the HDV partner was ‘not expected to
write a cheque on the day that land transfers to the Haringey Development
Vehicle, but commit cash or make a binding guarantee to commit the cash
when the vehicle needs it.’ This answer raises many questions with

regard to the contributions being made by the private partner, and the
financial model being pursued.”

Upon the establishment of the HDV, both partners will make a legally binding
commitment to provide equity of equal value to the HDV; this is fundamental to
the structure.

The answer given in Cabinet simply relates to the timing of these contributions.
Where the HDV does not need a cash contribution from the private partner of
equivalent value to the Council’s contribution of land at the time that the land
transfers, rather than have unneeded cash sitting unused in the HDV accounts
the private partner will instead make a binding commitment to provide that cash
when it is needed. In the meantime, the Council will receive interest on the
difference between the value of its land contribution and the cash contribution
already made by the private partner.

The Cabinet is proceeding despite “Admissions, not known until the
meeting, that the preferred bidder would also have exclusive status as a
contractor within the partnership. This raises questions regarding the
financial model and the assertions throughout the report that the Council
will make profits from these joint venture developments. This may also
create a conflict of interest which has not been adequately addressed, in
that the development partner will have the right to both vote at board
meetings on decisions to allocate sites for development and also act as
paid construction contractor on those same sites.”

This issue was also raised in the other call-in, and is addressed in paragraph
5.7 above.

The Cabinet is proceeding despite “Lack of clarity about what the Council
can legally seek to achieve within the preferred bidder stage given that
key assurances which have recently been made were not specified or
agreed during the procurement process itself.”

When procuring a partner for a long-term joint venture relationship of this kind,
both sides accept that it will never be possible to address all issues and
eventualities upfront in the procurement documentation. While the formal
relationship between the partners does move to a new footing once a preferred
bidder is selected, both sides will expect to agree refinements, for example to
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6.19

6.20

6.21

optimise or confirm terms contained in the tender. This is consistent with
Procurement regulations and the Council’s established procurement approach.

The Cabinet is proceeding despite “There being delivered to the Council a
sixteen page Letter before Action. This was confirmed as being received
prior to the Cabinet meeting and is in the public domain, setting out the
legal risks the Council may now face of the Cabinet decision being
challenged in the High Court.”

The Assistant Director for Corporate Governance, having taken external legal
advice, was able to confirm that nothing in the Letter Before Action received on
13 February should prevent the Cabinet from considering — and, if it chose,
approving — the report on the preferred bidder for the Haringey Development
Vehicle at its meeting on 14 February.

The Cabinet is proceeding despite “Cabinet members making a number of
promises and commitments during the Cabinet meeting which may not be
deliverable or enforceable due to potential tensions with the plans and
approaches set out in the Housing strategy as indicated above (bullet
point 3 [paragraph 6.5]) and below in the section on the Policy
Framework [paragraph 6.23].”

These substantive issues are addressed in paragraphs 6.5 and 6.23.

In addition, Recommendation 3.5 of Cabinet Report on the Appointment of
the Preferred bidder says:

““[Cabinet] Agrees to proceed to the Preferred Bidder Stage (“PB Stage”)
so the preferred bidders proposal can be refined and optimised, in
particular to formalise the structure of the vehicle, finalise legal
documents and further develop site and portfolio business plans, as
required to establish the HDV...””

“However, this appears to contrast with the Legal Advice set out in the
previous report agreed at the same Cabinet meeting (Governance
Arrangements for the HDV [Item 8]) which states:”

““Under Regulation 30 of the Public Contracts Regulations 2015 any
further negotiations between the Council and the preferred bidder must
not have the effect of materially modifying the essential aspects of the
procurement (including the needs and requirements set out in the
contract notice or the descriptive document) and does not risk distorting
competition or causing discrimination. So any proposal that would have
such an effect on the Members Agreement or any other legal agreements
relating to the HDV would be in breach of these Regulations and must
therefore be avoided.””

“Aspects of the decision made by Cabinet might possibly be legally
unsound and/or unenforceable, and should hence be revisited by
Cabinet.”
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6.22

6.23

This issue is addressed in paragraph 6.18 above.

“The Cabinet report itself, makes several references to risk, and the
acceptance that there is risk, yet these are never quantified or detailed.
Neither are the benefits set against the liabilities and risks in an objective
and clear structure which is necessary for an informed decision on such a
huge and complex project.”

This issue is addressed in paragraph 6.8 above.
“The Policy Framework.”

“The HDV is included within the Housing Strategy and it is accepted that
this is within the policy framework. However, the HDV is promoted as the
means of ‘unlocking the considerable growth potential of the Council’s
own land and meeting a number of core Council ambitions’ and it is
asserted within the Housing Strategy that this will contribute to achieving
the Council’s goals. However, there is no substantiating evidence to back
up these assertions and aspirations. Indeed, the Housing Strategy makes
no clear commitments to Council tenants regarding their future homes
should their estates be subject to estate renewal. Moreover, it states there
may be a loss of social homes and promotes private renting and
affordable housing as options, along with working with private sector
partners including the HDV.”

“This is in contrast to recent public statements issued regarding right to
return, housing terms and tenancies for current council tenants living on,
for example, the Northumberland Park estate. The work undertaken so far
by the HRSP raises fundamental concerns as to whether the HDV can
indeed achieve these new commitments to provide homes at equivalent
social rents, on equivalent tenancies, and at the number needed to
provide equivalent homes for all the families who are displaced.”

“There are significant risks associated with the joint venture in relation to
governance, as well as with regard to investment of Council land and
assets as equity in this project. In summary, we are concerned that
despite well-intentioned assurances and promises, there is, and can be,
no legally enforceable guarantee that the HDV proposal in its current form
will provide an equivalent number of social homes for rent, given
identified issues of viability, density, cost, land assembly, demolition,
contractor costs (with the preferred bidder acting as construction
contractor) and the need to ensure profit. Indeed this is confirmed by the
wording and aspirations in the Housing Strategy.”

The issue of whether evidence has been put forward to support the claim that
the joint venture approach can deliver the Council’s objectives is addressed in
paragraph 6.15 above.

The issue of commitments made to residents is addressed in paragraphs 6.4
and 6.5 above.
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6.24

7.1

7.2

The issues raised by the Housing and Regeneration Scrutiny Panel on the
governance of the proposed Haringey Development Vehicle were addressed in
the detailed response to the Panel’s report approved by Cabinet on 14
February.

It was never intended that the Housing Strategy would be the principal
mechanism whereby the Council would detail its commitments to existing
residents, or detail how the HDV might deliver the Council’s objectives.

Council decisions do not normally require a ‘legally enforceable guarantee’ that
the outcomes they envisage will be achieved. However, they are made based
on evidence that the greatest possible effort has been made to maximise the
chances of that happening, including by legal means where appropriate and
possible, and on an evidence-based judgement that those outcomes can
indeed be delivered. Such evidence has underpinned all Council decisions on
the HDV to date.

Variation of action proposed

“To refer the appointment of the preferred bidder back to Cabinet with a
view to the decision being delayed in order that further scrutiny work can
take place in relation to the significant risks as outlined, including:

e concerns regarding the preferred bidder for the HDV having exclusivity
rights over construction contracts;

e unresolved issues regarding financial and legal risks; consultation and
EQIAs of insufficient depth which could potentially render the Council
in breach of its Public Sector Equality Duty;

e the possibility of action in the High Court;

e the questions relating to how any assurances recently made over
housing and tenancy offers for stakeholders can be achieved or
enforced without having to return to the formal procurement process.”

The issue of a possible delay is addressed in paragraph 5.10. The substantive
issues given for delay are addressed the relevant paragraphs of section 6
above.

The scope of this call-in

The principle of pursuing a joint venture with a private partner to drive growth on
Council land was agreed by Cabinet in November 2015. The actual decision to
establish the HDV is not expected until summer 2017. Neither of these
decisions is therefore the subject of this call-in. The issues set out in
paragraphs 5.4, 5.5, 5.6, 5.8 and 5.9 and paragraphs 6.3 — 6.8, 6.11 — 6.13,
6.15, 6.16, 6.20, 6.22 and 6.23 above relate to the HDV approach itself, rather
than to the selection of a preferred bidder, and therefore are more relevant to
those past and future decisions than to the specific question before the
Committee here.

The recommendation of Lendlease as preferred bidder was made in line with
the procurement approach agreed by Cabinet in November 2015, and in
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8.1

9.1

9.2

9.3

10.

11.

111

11.2

11.3

subsequent decisions made under delegated authority from Cabinet. As those
decisions are not the subject of this call-in, the question before the Committee
now cannot be about whether it was correct to start the process, or whether the
process was defined in the right way, but whether the outcome presented to
Cabinet on 14 February was the right one based on the process as defined by
those earlier decisions.

Contribution to strategic outcomes

The contribution of the decision in question to strategic outcomes was set out in
the report to February 14 Cabinet.

Statutory Officers comments (Chief Finance Officer (including
procurement), Assistant Director of Corporate Governance, Equalities)

Finance and Procurement

The Chief Financial Officer and Head of Procurement have been consulted in
the preparation of this report.

Legal

The Assistant Director of Corporate Governance has been consulted in the
preparation of this report.

Equality

N/A.

Use of Appendices

N/A

Local Government (Access to Information) Act 1985

The report to 14 February 2017 Cabinet to which this report relates can be
found on the Council website at:

http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?Cld=118&MId=7850
&Ver=4

(item 184, Approval of preferred bidder for the Haringey Development Vehicle)

The report of the Housing and Regeneration Scrutiny Panel on the governance
of the HDV — and the Cabinet response to the report — which were also
considered at 14 February Cabinet can be found at item 183 on the same page
of the Council website.

Previous decisions of Cabinet relevant to the decision in question were set out
in the report to 14 February Cabinet. They are:
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http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7850&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7850&Ver=4

February 2015: Development vehicle feasibility study and business case
(item 822)
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?Cld=118&MId=6
977&Ver=4

September 2015: Report of the Steering Group on the Future Housing
Review (item 68)
http://www.minutes.haringey.qov.uk/ieListDocuments.aspx?Cld=118&MId=7
299&Ver=4

November 2015: Haringey Development Vehicle (item 112)
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?Cld=118&MId=7
301&Ver=4

October 2016: Office Accommodation Strategy (item 98)
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?Cld=118&MIld=7
846&Ver=4

11.4 Other background documents referred to in this report are:

The Council’s Corporate Plan
http://www.haringey.qgov.uk/local-democracy/policies-and-
strategies/corporate-plan-2015-18

The Council’s Housing Strategy
http://www.minutes.haringey.gov.uk/documents/s88249/Housing%20Strateg
v%20App2%20Strateqy%20v1%200.pdf

The Council’s Local Plan
http://www.haringey.gov.uk/planning-and-building-control/planning/planning-
policy/local-development-framework

The Council’s Estate Renewal Rehousing and Payments Policy
http://www.minutes.haringey.gov.uk/documents/s86244/ERRP%20Policy C

abinet%20Julyl16 App%202%20policy%20v1%200f.pdf

11.5 Information about Lendlease is available on the company’s website at
www.lendlease.com/uk.
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http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=6977&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=6977&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7299&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7299&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7301&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7301&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7846&Ver=4
http://www.minutes.haringey.gov.uk/ieListDocuments.aspx?CId=118&MId=7846&Ver=4
http://www.haringey.gov.uk/local-democracy/policies-and-strategies/corporate-plan-2015-18
http://www.haringey.gov.uk/local-democracy/policies-and-strategies/corporate-plan-2015-18
http://www.minutes.haringey.gov.uk/documents/s88249/Housing%20Strategy%20App2%20Strategy%20v1%200.pdf
http://www.minutes.haringey.gov.uk/documents/s88249/Housing%20Strategy%20App2%20Strategy%20v1%200.pdf
http://www.haringey.gov.uk/planning-and-building-control/planning/planning-policy/local-development-framework
http://www.haringey.gov.uk/planning-and-building-control/planning/planning-policy/local-development-framework
http://www.minutes.haringey.gov.uk/documents/s86244/ERRP%20Policy_Cabinet%20July16_App%202%20policy%20v1%200f.pdf
http://www.minutes.haringey.gov.uk/documents/s86244/ERRP%20Policy_Cabinet%20July16_App%202%20policy%20v1%200f.pdf
http://www.lendlease.com/uk

